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CASES FILED IN THE
COURTS

This report covers the
last 72 appeals filed in the
1DCA through October 25,
2005. Circuit court cases
and appeals of cases of in-
terest to Workers’ Compen-
sation practitioners are
also included. Each of the

workers’ compensation or-

ders which are the subject
of these appeals may be found on the DOAH JCC
website using the case search function, docket tab.

The 1DCA website also has a docket function
which can be used to determine the status of any
appeal. The calendar function can be used to deter-
mine oral argument dates. Live video is available
over the internet for arguments held in Tallahassee.
As of this date, there is no archive of past oral argu-
ments such as is available from the Supreme Court
website. 1 DCA Clerk Jon Wheeler promises an
archive feature in the near future.

Of the last 72 appeals filed from orders of the
JCC’s, 55 had the Claimant as the appellant and 17*
were Employer/Carrier/Servicing Agent as the ap-
pellant. * 1 of these involved a dispute between car-
riers.

FEATURED CASES:

This issue features two cases of importance to
watch for.

LUNDY V. FOUR SEASONS 1D05-109

This is the first of the post 10/1/2003 accident date
cases to reach the 1st. DCA on the issue of attorney
fees. Oral argument was set for November 15, 2005,
2PM. Jane-Robin Wender, Esq. for the appellant and
Tara L. Sa'ld, Esq. for the Appellee. Amicus for the
Appellant- AFTL by L. Barry Keyfetz, Esq. Amicus
for the Appellee- AIF and Fla. Ins. Council by Mary
Ann Stiles, Esq. and Rayford Taylor, Esq. Amicus
status denied to Claims Center and Commercial
Risk Mgt.(H. George Kagan, Esq. and Tim Jesaitis,
Esq.) Additional Amicus brief filed by Elizabeth
Lynch- Mulligan- no information available.

On 10/26/05 the court ordered appellants to show
cause within 10 days why the appeal should not be
dismissed as a non-appealable order.

Issue: JCC Punancy refused to approve a side stip
fee which was agreed to by the parties as reason-
able but was in excess of the fee schedule

VALDES V. GALCO & GAB ROBBINS 3D04-208
This case is pending in the 3 DCA following the

dismissal of the complaint filed by Valdes against
Galeo and GAB for malicious prosecution, wrongful
arrest and intentional infliction of emotional dis-
tress. The dismissal in the cireuit court came prior
to the Supreme Courts decision in Aguilera v.
InServices et al, reversing the 3 DCA, but it came
after the 3 DCA had affirmed the dismissal. This
case was assigned to the same circuit court judge
that had ruled for Aguilera so she was required to
follow the 3 DCA's still authoritative ruling.

In two other cases pending before the Supreme
Court when Aguilera was decided the court reversed
and remanded.

In another case before the 3DCA on the same is-
sue, Smith v. Home Depot, USA, 30 Fla. L. Weekly
D2355 (3DCA October 5, 2005) the court reversed
and remanded for trial citing Aguilera.

The 4DCA has also weighed in post-Aguilera and
ruled, citing Aguilera, that a Claimant/Plaintiff has
stated a viable cause of action for intentional inflic-
tion of emotional distress when the E/C attempts to
terrorize a claimant’s doctor into withdrawing his
services as an authorized treating physician using
threats of overutilization, peer review and loss of li-
censure to treat injured worker patients. Protegrity
v. Vaccaro, 50.2d__ (Fla. 4DCA 2004) WL
2016672,

YALDES was injured in 1985 and accepted as
PTD the following year. Shortly thereafter issues
arose regarding attendant care and orders were en-
tered by the JCC awarding those benefits. In 1999,
after 13 years of receipt of PTD benefits, the carrier
initiated surveillance and thereafter required the
claimant to appear for an ‘update’ deposition. Valdes
testimony was equivocal due to memory problems
and the medication he was taking, nevertheless the
carrier filed a complaint with the DFS alleging
440.105 fraud. There was never any allegation that
Valdes was working, only that he seemed able to
walk to a nearby fishing area and cast a net into the
water. His authorized psychiatrist had encouraged
him to do things like this to get out of the house,
Valdes had suffered a serious low back injury and
became depressed. The fraud complaint made it to
the State Attorney’s office and Valdes was arrested
and charged with a felony violation of ch. 440. The
E/C immediately suspended his PTD benefits and
filed for modification of the attendant care awards,
alleging fraud.

After protracted litigation in the criminal courts
and after refusing to plead ‘no contest’ or even ac-
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